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Introduction[1], [2]

The Russian attack on Ukraine on 24" February 2022 sent shock-waves throughout Europe.
The violence and occupation since that date have led to human, economic and cultural
devastation, over 6 million refugees from an original population of around 41 million and
another 6 million internally displaced persons.[3] Addressing the human suffering from this
war must always be the first concern.

The sudden geopolitical shift that has followed the rightful condemnation of Russia’s
conduct requires many seasoned academics, including the present author, to reconsider
certain assumptions in their disciplines and reassess the viability of established pathways
for cooperation and negotiation over differences. International lawyers, especially those of
the liberal school of international law that believe in institutional cooperation for mutual
benefit (in contrast to realist accounts of zero-sum games), must explain how and why
international law still constrains the conduct of powerful States in a meaningful way.

Every war has its own unique and terrible features. But the Russian attack on Ukraine in
2022 presents a challenge to the international legal order that has not been seen since
1945. Although Russia’s invasion and annexation of Crimea in 2014 was equally unlawful, it
was a more constrained mission to gain territory; it was not an attempt to eliminate an
entire nation. Other States responded to Russia’s conduct at that time with sanctions
(countermeasures) but cooperation on Arctic and Antarctic affairs mostly continued.[4]
Other violations of the most fundamental norm of the post-war international order - the
prohibition on the use of force[5] - have also been more limited in scope and ambition.[6]

The article which follows examines the discipline of polar law[7] in the shadow of the
Russian aggression which has threatened more than thirty years of gradual trust-building
and collaboration in human rights, Indigenous rights, scientific research, environmental
protection and economics. It shows that while many fora for cooperation with Russia in the
polar regions are suspended or diminished either formally or de facto, legal solutions to
challenges and disputes still have a critical role to play - and are in fact supported by the
Russian Federation. Differences regarding interpretation or perceived gaps in legal
regulation in the polar regions have not changed significantly following the Russian conduct
and they require legal experts (amongst others) to negotiate solutions.
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The article begins with a discussion of the resilience of international law in general before
addressing the problems that the Russian aggression poses in the field of polar law. Specific
attention is then paid to the Arctic Council, legal mechanisms for cooperation in the Arctic,
the Antarctic Treaty System and other legal regimes of importance in the polar regions. The
focus in the article is primarily on public international law but private law is also important
in the polar regions, even if this area has not been well covered in past academic literature
under the polar law banner.[8] Private law is, however, beyond the scope of the current
article.

The article demonstrates that the Russian Federation, notwithstanding its illegal conduct in
Ukraine, is committed to legal solutions in important Arctic and Antarctic fora. Legal
approaches to challenges and disputes in the polar regions remain of critical importance.

International Law is Resilient

Although the geopolitical context in which polar law operates is fundamentally altered by
the Russian invasion of Ukraine, the basic fabric of the legal order remains unchanged. In
other words, the law is the same; the conditions are different. This might seem at once both
self-evident and naive but is worth restating for the legal sceptics who point to one
egregious breach and declare the whole system deceased. A simple analogy from domestic
law will hopefully suffice to quieten those anxious that international law is finished,
impotent or irrelevant since a powerful country can breach its most basic norm and remain
in breach for over a year - indeed, over nine years when considering the occupation of
Crimea.

The prohibition of murder is probably the most important norm of criminal law. The ability
of individuals and families to go about their daily life and make plans for the future pivots
upon it. Most people refrain from murder not because they are dissuaded by a possible
sanction (in contrast to, e.g., parking or speeding offences) but because they have no
particular incentive or passion to kill another. Nevertheless, sometimes there are murders.
Extraneous circumstances such as the quality of governance, availability of weapons,
demographics, poverty and economic inequality make these more or less frequent.

The response to cases of murder, even the most horrific - or perhaps especially the most
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horrific - is not to declare the futility of the criminal law and give up on it entirely. John's
having killed Martin yesterday is no defence to Jane’s killing of Fatima tomorrow.
Furthermore, it is no justification for Jane’s stealing of Fatima’s car, driving it dangerously
while texting on her phone and later parking in the spot reserved for the university rector
(assuming Jane is not, in fact, the university rector).

International law, like criminal law, contract law, family law and administrative law, works
most of the time; but is only noticeable in the breach. A breach of law, even an egregious
breach of the most fundamental law, is not the end of law but the opportunity for law to
show itself in the institutional reactions.

A more sophisticated account of the ongoing application of international law is presented in
the International Law Commission Articles on State Responsibility which remind us:

The legal consequences of an internationally wrongful act under this Part do not affect the
continued duty of the responsible State to perform the obligation breached.[9]

The State in breach must both cease its wrongful conduct and uphold its original
obligation[10] - in the case of the Russia Federation, cease all acts of aggression in Ukraine
and return all territory within the 2014 borders to Ukraine.

Other States are in certain circumstances entitled to suspend carefully selected obligations
vis d vis the State in breach (countermeasures or measures[11]) and even to terminate
treaties with the offending party,[12] but all this happens not in the absence of international
law but specifically according to international law. The fundamental norms of international
law (known in law as norms of ius cogens or peremptory norms) can never be suspended or
terminated in response to the wrongful conduct of another State.[13]

While there are calls for suspension of political and scientific cooperation with the Russian
Federation, no State is seeking the suspension of law. The States calling for the defence of
Ukraine are instead demanding that international law be upheld, now more than ever.
Although the UN Security Council is paralysed by the Russian veto (as it has been stymied
in the past by Chinese, American and French vetoes), the General Assembly, the
International Court of Justice, the International Criminal Court, the European Union, the
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European Court of Human Rights and dozens of individual States have swung into action
with resolutions, rulings and countermeasures. Furthermore, as shall be shown below, in
other important fora of importance to the polar regions, the Russian Federation is still
following international law and international legal procedures to manage its interests and
has even made (spurious and unsustainable) claims that its actions in Ukraine are legally
justified.[14]

The Immediate Challenges to Polar Law

In 2023, Tanaka, Johnstone and Ulfbeck defined polar law according to three criteria:
spatial scope (the polar regions); material scope (international, regional and domestic law);
and temporal scope (polar law is constantly evolving).[15] They likewise identified three
functions of polar law: coordination, cooperation and economic.[16] Polar law contains two
distinct fields: law pertaining to the Antarctic and law pertaining to the Arctic; but common
features identified by Tanaka, Johnstone and Ulfbeck include emphasis on environmental
protection; scientific research; peaceful use; and international cooperation.[17] All of these
features, which are intertwined, are challenged by Russia’s conduct and the obligations of
all other States to respond in defence of the territorial integrity of Ukraine.[18]

The threat to peaceful use might be the most obvious although it is probably the least
immediate of the above. It has become difficult to trust that the territorially largest Arctic
State and original party to the Antarctic Treaty will respect the prohibition on the use of
force to settle disputes. Its neighbours are seeking shelter in new ways (for example, the
swift applications of Finland and Sweden to NATO membership) but there is no indication
that Russia will use force in the polar regions per se. However, political, scientific and
environmental cooperation have all been undermined.

The most visible suspension of international cooperation is in the work of the Arctic Council.
This includes dozens of projects involving Russia’s vast Arctic, including environmental
monitoring and disaster-prevention and preparedness activities. Beyond the Arctic Council
itself, the sanctions-regimes imposed in response to the Russian aggression have thwarted
dozens of international scientific projects as it is no longer possible to pay salaries and
expenses from Western institutions to Russian scientists, to obtain visas for fieldwork or in-
person meetings and to transfer equipment across borders. This affects environmental as
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well as educational and economic projects. The 2017 Arctic Science Agreement was
designed precisely to simplify these processes. How it will be interpreted and applied in the
event of a Russian scientist making an application to conduct research in the West or vice
versa has yet to be seen.[19]

The forty-fourth Antarctic Treaty Consultative Meeting (ATCM) took place in Berlin in May
and June 2022 amidst a great deal of disquiet and the forty-fifth ATCM was held in Helsinki
in June 2023.[20] The system is ultimately functioning about as well as normal which is to
say slowly and at the great frustration of those who would like to see stronger measures to
protect the seventh continent.

Non-State cooperation remains increasingly difficult, not least in the academic sector that is
critical to the development of new insights to manage the regions peacefully and equitably.
On 4" March 2022, the Russian Union of Rectors, on behalf of over 300 Russian universities,
issued a statement supporting the Russian attack and the Putin government. It called for
Russian universities ‘to conduct a continuous educational process, to instil patriotism in
young people, the desire to help the Motherland’ as the ‘main duty’ of Russian
universities.[21] On the same day, the Duma passed a law to criminalise any critique of the
war in Ukraine with a potential jail sentence of up to fifteen years for anyone who called the
war a war.[22] If partner universities were wavering on whether they could continue direct
cooperation, the statement made it clear that academic freedom in Russia was over
(temporarily, one hopes) and that Russian-based researchers would face personal risk were
they to acknowledge the realities of the situation. The Arctic Circle Assembly in Reykjavik
and the Arctic Frontiers Conference in Tromsg, interdisciplinary conferences that attract
diplomatic, Indigenous, academic and business representatives, have gone ahead with very
limited Russian participation.

The Arctic Council

Iceland concluded its chairship of the Arctic Council in 2021 with a celebration of the 25™
anniversary of the forum before handing the chairship over to the Russian Federation. But
pan-Arctic cooperation goes back to the late 1980s - indeed, it can be traced to the Reagan-
Gorbachev Reykjavik Summit in 1986. Only a year later, Gorbachev called for cooperation
on six themes: resource development; science; Indigenous Peoples; environmental
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protection; and - perhaps most striking today - a nuclear-weapons free zone; and
restrictions on naval activities.[23] This led to the Arctic Environmental Protection Strategy
in 1991, to which the Arctic Council, founded in 1996, is a direct successor.[24 ]

On 3™ March 2022, the Arctic Council came to an abrupt halt as the seven western State
members of the Arctic Council, in response to the invasion of Ukraine, ‘temporarily paused
participation in all meetings of the council and its subsidiary bodies.” They did, however,
‘remain convinced of the enduring value of the Arctic Council for circumpolar cooperation
and reiterate[d] support for this institution and its work.” They added, ‘We hold a
responsibility to the people of the Arctic, including the indigenous peoples, who contribute
to and benefit from the important work undertaken in the Council.’[25]

On 8" June 2022, the seven States declared a tentative resumption of some Arctic Council
work on some projects that had been approved at the Reykjavik ministerial meeting in 2021,
just before the chairship passed to Russia. Around 60-70 projects have resumed, out of a
total of 130 - none of which involve Russian partners, territory or maritime zones.[26]
Importantly, Russia has not withdrawn from the Arctic Council, nor has it objected to the
limited activities of the other seven States under the Arctic Council banner. This indicates
that it is not ready to abandon the Arctic Council infrastructure completely and that the
other State members do not wish its expulsion (which would, in effect, dismember the Arctic
Council entirely).

Amidst some geopolitical jitters, a low-profile, online only Arctic Council ministerial was
held in May 2023 in which the chairship passed formally from Russia to Norway.
Unsurprisingly, in the absence of any political negotiations for over twelve months, no Arctic
Council Declaration was agreed, as is the norm at the highest-level, biennial event. Rather,
a bland statement was issued with the quiet acceptance of all Arctic States.[27] The
statement steers clear of commitments but recognises the ‘valuable work accomplished by
the Arctic Council since the last Ministerial meeting’ and approves the ongoing work of the
Council, including funding for the Arctic Council Secretariat and the Indigenous Peoples’
Secretariat through 2025.[28] The very fact that all eight States agreed this statement
indicates a will for the revival of the Arctic Council. The chairs and secretariats of the six
working groups and the Expert Group on Black Carbon, the Arctic Council Secretariat and
the Indigenous Peoples’ Secretariat met the Norwegian Chair of the Senior Arctic Officials
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in Tromsg in June 2023 to examine how they might resume their activities, ‘supported by all
eight Arctic States and six permanent participants.’[29]

But caution is required. On 21* February 2023, Russia released a revised Arctic policy
paper in which it had replaced a reference to ‘cooperation within the Arctic Council’ with a
new focus on ‘development of relations with foreign states on a bilateral basis... taking into
account the national interests of the Russian Federation in the Arctic.’[30] This indicates
that Russia will only turn to the Arctic Council to the extent that this is in its own interests.
Otherwise, it will prioritise relations - economic, environmental and political - with States
that are prepared to tolerate its conduct in Ukraine.

Indigenous Peoples of the Arctic were amongst the first to reach out across Cold War
frontiers and their cross-border populations (bearing in mind that State frontiers were built
across their territories). They may provide once again the impetus to rebuild trust in due
course. Three of the cross-border Indigenous Permanent Participant organisations at the
Arctic Council contain Russian members (Aleut International Association (AIA), Inuit
Circumpolar Council (ICC) and Saami Council (SC). Another, the Russian Association of
Indigenous Peoples of the North (RAIPON), represents forty Indigenous Peoples within the
Russian Federation. This, especially in the light of the criminalisation of dissent in Russia,
puts them all in extremely difficult positions. RAIPON, already emasculated following a
temporary suspension and reestablishment under a new president favoured by the Putin
government,[31] issued a statement in support of the Russian attacks on Ukraine.[32]
However, other representatives of Indigenous Peoples in Russia have spoken out against the
war.[33] ICC and SC have avoided direct condemnation of the war in Ukraine and called for
cooperation to continue through the Arctic Council.[34] Nevertheless, SC has stopped its
Russian members from taking part in its activities while expressing regret for their
exclusion which it attributes directly to the war.[35] Some permanent participant
representatives have expressed frustration at being sidelined by the State members of the
Arctic Council in responding to the situation, being ‘informed’ of steps but not consulted in
contrast to their habitual and structurally in-built participation at Arctic Council meetings
themselves.[36]

The Arctic Council lives on - but it remains seriously weakened. Even if Russia retreats from
Ukraine tomorrow, the trust and spirit of partnership that has been cultivated cautiously
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since Gorbachev’s historic speech at Murmansk in 1987 may take a similarly long time to
rebuild. Regional cooperation through the Barents Euro-Arctic Council (BEAC), the
Northern Dimension policy of the EU, Iceland, Norway and Russia, and the Council of Baltic
Sea States (CBSS) looks more vulnerable. BEAC’s work involving Russia is paused following
a declaration by the Nordic countries and the EU that they would ‘suspend activities
involving Russia’ and all projects involving Russia or Belarus under the Northern Dimension
are likewise suspended.[37] Russia’s retort to ‘these clearly unfriendly steps’ was that
‘without Russia, the existence of these bodies loses meaning.’[38] Ten State members and
the High Representative of the European Commission effectively suspended Russia (and
observer Belarus) from the forum’s ‘proceedings, work and projects’ to which Russia
responded by declaring its withdrawal.[39]

International Law in the Arctic

Yet the Arctic Council is not the be all and end all of polar law. In fact, pedantically
speaking, very little of what it does is law at all. At a purely academic level, the weakness of
the Arctic Council may actually prove a blessing in disguise by forcing scholars, diplomats
and advocates to move away from an over-emphasis on the Arctic Council as the fulcrum of
Arctic cooperation and examine more closely and systematically other fora. This is
particularly important in the legal arena which Koivurova and Shibata have argued is more
resilient than ‘soft’ institutional cooperation.[40]

The Russian Federation, whilst in flagrant breach of the prohibition of the use of force, is
quietly following international law and legal process in the polar regions. Unsurprisingly -
‘country following the law’ does not garner any more international headlines than ‘person
does not commit murder’. A couple of illustrations should suffice to illustrate the point but
more can be found in recent publications by Koivurova and Shibata,[41] and Koivurova and
others.[42] These include reflections on the Svalbard Treaty, the Polar Bear Agreement and
regional fisheries organisations.

The Delineation of the Continental Shelf

The UN Commission on the Limits of the Continental Shelf (CLCS) reviews State
submissions on the extent of States’ continental shelves.[43] The CLCS distinguishes
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between the sections of the ocean floor over which States have exclusive resource rights
(the continental shelf) and the bits left over which are common heritage of humankind
(known in international law as the Area beyond national jurisdiction).[44] It does not
adjudicate between overlapping submissions by different States. Its role, in part, is to
protect the common heritage against overzealous submissions by States but not to intervene
in disputes over the boundary lines between States.

On 6™ February 2023, the CLCS accepted most of Russia’s data indicating which parts of
the ocean floor were continental shelf and hence not common heritage of mankind. It did
not (nor should it nor would it) determine which pertained to Russia, Greenland/Denmark or
Canada. However, the CLCS (following the recommendations of the sub-Commission) found
that there was insufficient evidence to support the Russian submission regarding one part -
the Gakkel Ridge.[45]

Russia responded with a revised submission to the CLCS just ten days later[46] - suggesting
that they anticipated the response of the CLCS and had a revised map and data already
prepared. In the new submission, Russia implicitly accepted the advice from the CLCS, i.e.,
that the Gakkel Ridge does not constitute a part of the continental shelf and hence neither
Russia nor any other State has exclusive rights to its resources.

This is an example of Russia abiding by both legal process and conclusions, where the legal
result does not match Russia’s ambitions.

Arctic Ocean Fisheries

Russia - and other parties that have taken what can most generously be described as an
ambiguous stance on Russian aggression - are likewise moving forward, albeit slowly, under
the most recent (non-)fisheries agreement, the Central Arctic Ocean Fisheries Agreement
(CAOFA).[47] The agreement came into force in 2021. It prohibits any commercial fishing in
the High Seas area of the Central Arctic Ocean and calls for a cooperative scientific
programme to identify the potential for sustainable fisheries in the zone. Commercial
fisheries may only be established if the science shows that they can be managed sustainably
and a regional fisheries management organisation is established for this purpose. There are
ten parties: the United States, Canada, Kingdom of Denmark, Norway, Russia, Iceland,
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China, Japan, South Korea and the European Union (which represents Finland, Sweden and
all other EU member States). Online meetings of the provisional scientific coordinating
group (PSCG) were held in May and September 2022 and the first conference of the parties
(COP) was held in South Korea in November.[48] Not only did all the parties send a
delegation, they were able to agree by consensus the rules of procedure for the COP going
forward as well as the mandate for the PSCG (tasked with developing a joint programme on
scientific research and monitoring).[49] (A second COP was held in South Korea in June
2023 but the proceedings were not available at the time of writing.) Two observers were
admitted to the first COP (the International Council for the Exploration of the Sea and the
World Wildlife Fund for Nature Arctic Programme).[50] The CAOFA requires the integration
of Indigenous and local knowledge in the scientific research and any decisions regarding the
opening of fisheries operations[51] but Indigenous organisations are not parties to the
CAOFA itself (a privilege extended only to select States and the European Union) and were
represented at the meeting only through national delegations.[52]

The research programme is likely to be slow-moving and hindered in practice by the
barriers to cooperation with the Russian Federation at this time. Russia is unlikely to permit
marine scientific research in its EEZ (bordering on the Central Arctic Ocean and containing
many of the stocks that might straddle the High Seas in due course) by States loudly
protesting the war in Ukraine (whether under the CAOFA structures or otherwise).
Meanwhile, Russian scientific programmes are unlikely to be able to work with partners in
the EEZs of the other four littoral States.

The consequences, however, of inaction or sluggishness on the scientific programme are
that commercial fishing in the Central Arctic Ocean remains even more unlikely, until at
least, 2036. It was never in the interest of Russia or the other four littoral States to promote
science that might identify the feasibility of commercial fishing in the zone as any stocks
therein will straddle the EEZ of the littoral States.[53] To put it simply, any fish taken in the
Arctic High Seas are fish that cannot be taken in the EEZ. On this, Russia’s interests align
with the US, Canada, Norway and Greenland (Kingdom of Denmark) and are opposed to
those of the other five parties who have no neighbouring EEZ and hence no (potentially)
straddling stocks.

The ‘Arctic Council’ Treaties
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Three treaties were agreed under the auspices of the Arctic Council but are formally
independent of it.[54] The parties to each are exclusively the eight Arctic States. They cover
Search and Rescue, Emergency Oil Spill Preparedness and Response, and Arctic
Science.[55] While these treaties remain in force, there is little or no activity under them.
All three remain difficult to implement as they depend on the functioning of the Arctic
Council, especially the Emergency Prevention, Preparedness and Response Working Group,
and related institutions such as the Arctic Coast Guard Forum.[56] The first two treaties
create very little law (beyond which already exists in global treaties and international
customary law[57]) but rather open the door to cooperation and practice exercises - which
cannot take place without political cooperation and trust between military and coastguard
teams on the frontline of rescue and oil-spill emergency responses. The Chair of the Arctic
Council acts as convenor for the Arctic Science Agreement but it is understood that no
requests for research access under the agreement had been received following the Russian
invasion up to the transfer of the chairship to Norway in May 2023.[58]

The Rights of Indigenous Peoples and Decolonisation

Russia aside, the Western Arctic States have no shortage of legal issues to address,
especially regarding their treatment of Indigenous Peoples. These examples are not
intended to justify any form of whataboutery - that ‘the West’ so-called is also breaking
international law so should not criticise Russia for its violations in Ukraine. Russia’s own
Indigenous Peoples, including over forty national groups, are hardly better off and may
indeed be literally at the frontline of the war.[59] Rather, these cases are a timely reminder
that there is plenty work still to be done in polar law without Russian cooperation.

On 1* February 2019, the UN Human Rights Committee concluded that Finland was in
breach of the International Covenant on Civil and Political Rights owing to its interference
in the electoral roll for the Sdmi Parliament in Finland.[60] Four years have now passed and
the government’s latest attempt to revise the law, in February 2023, could not even get out
of the parliamentary committee stage.[61]

Norway’s own Supreme Court declared the massive windfarm at Fosen unlawful on 21
October 2021 on the basis of the same convention.[62] Nevertheless, at the time of writing,
the turbines still turn, cutting across Sapmi - the Saami homeland - disrupting the
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migrating reindeer and unlawfully interfering with Saami rights to their land and culture.
The longer the windfarm operates, the harder it becomes for Saami to bring their herds
back to the area and the larger the profits of the operator.[63]

Next door in Sweden, the Girjas Sami also won their court battle in 2020 when the Supreme
Court declared that the Girjas Sami Village had exclusive rights to issue licences for hunting
and fishing in their historic territory and that the Swedish State had no authority in this
area.[64] In what appears a quite distinct area of law but in fact pivots on very similar
questions around Indigenous sovereignty, the US Supreme Court in June 2023 upheld the
Indian Child Welfare Act against a challenge from non-Indigenous parents, the State of
Texas and a law firm working pro bono that is better known for representing oil firms.[65]
The Act protects native Alaskan and American Indian children. The precedent is an
important indication of the Supreme Court’s reluctance to interfere with tribal sovereignty
though nothing can be taken for granted as the case pivots, in part, on the standing of the
plaintiffs.

While all these cases are technical legal ‘wins,” one is reminded of President Jackson’s
famous remark (quite possibly fictional) on another case in which native American rights
were upheld: ‘John Marshall has made his decision, now let him enforce it.”[66] The Trail of
Tears continued unabated for another eighteen years.

The Greenland Constitutional Commission unveiled a draft Constitution of Greenland in
April 2023.[67] Although it will take many rounds of negotiation in numerous fora before
such a text can be implemented, if at all, the draft points to yet one more step in
Greenland’s decolonisation process. Originally asked in 2017 to prepare two drafts - one to
function for Greenland within the Kingdom of Denmark and one in the case of independence
as a sovereign State - the commission decided to deliver only on the latter.

Not all decolonisation efforts are strictly legal but a spate of inquiries into colonial history in
the Arctic records abuses conducted through law and under the cover of law as well as
raising questions about legal remedies. Canada continues to reckon with the findings of the
Truth and Reconciliation Report of 2017: to date, of 94 Calls to Action, only 10 have been
fully implemented.[68]
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A much smaller-scale reconciliation commission in Greenland reported in 2017 and its
recommendations were not systematically followed-up or measured.[69] However, three
new inquiries are now beginning: on involuntary contraception of Greenlandic women and
girls in the 1960s and 1970s; the integration process of 1953; and on Danish post-war
policies in Greenland.[70]

Norway’s Commission to Investigate the Norwegianisation Policy and Injustice against the
Sami and Kvens/Norwegian Finns delivered a 758-page report in June 2023.[71] Two
commissions are currently underway in Sweden - one regarding Saami and the other on
Tornedalians, Kvens and Lantalaiset.[72] Finland has a Truth and Reconciliation
Commission Concerning the Sdmi People.[73]

The United States has not even begun to reckon with its historic mistreatment of Native
Americans and Alaska Natives in a systematic manner though calls for truth and
reconciliation in the United States with a mandate to investigate taken native children and
attempts to assimilate them in an abusive boarding school system are gaining ground.[74]

These cases, inquiries and outstanding issues do not depend on cooperation with Russian
participants. A cooling of Arctic relations or increasing ‘securitisation’ of the discourse on
Arctic cooperation must not be deployed as a smokescreen to conceal or deprioritise action
on these matters. In short, polar law, including the law of Indigenous Peoples and
decolonisation, still has much to do.

The Antarctic Treaty System

Notwithstanding the similarities of extreme (to humans) climate and environmental
vulnerability, the legal orders of the polar regions are fundamentally different. In many, if
not most respects, the Arctic legally is no different to any other geopolitical space to the
extent that its governance is based on State sovereignty and the law of the sea. State
sovereignty is being reconceived in new (or perhaps old?[75]) ways with the recognition
that Indigenous sovereignty was never extinguished in the Arctic. Indigenous Peoples
present similar claims based on the same legal principles in other regions, principally in
Latin America.
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The Antarctic, by contrast, is legally unique. It is the only terra firma in the world that is not
governed according to territorial sovereignty, the claims of the seven claimant States being
suspended in 1961 by the Antarctic Treaty which also prohibited the expansion of claims or
the making of new claims as long as the treaty remains in force.[76] So far, it has endured
for over sixty years.

Calls for an Antarctic-style treaty system in the Arctic in the 2010s were misplaced as they
were based on superficial - and sometimes inaccurate - similarities and assumptions, such
as that the polar regions were empty of human activity and should remain perpetually
so.[77] They were resoundingly rebuffed by the Arctic States and Indigenous organisations
who reminded the world of their long presence and leadership in the region.[78] The
Antarctic system is not presented here as a model per se for Arctic governance but rather as
a reminder that cooperation can withstand hostilities even between the most powerful
parties. The Antarctic Treaty was negotiated at the height of the Cold War and agreed in
1959, entering into force two years later. It was not so much agreed despite the Cold War
but because of it. The Antarctic Treaty is first and foremost a peace treaty, responding to a
fear that the last unpopulated continent would become a playground for weapons testing,
military exercises or even hostilities to secure prestigious title. The treaty demands in its
first article that:

1. Antarctica shall be used for peaceful purposes only. There shall be prohibited, inter
alia, any measures of a military nature, such as the establishment of military bases and
fortifications, the carrying out of military maneuvers, as well as the testing of any type
of weapons.

2. The present Treaty shall not prevent the use of military personnel or equipment for
scientific research or for any other peaceful purpose.

Two related instruments, the Convention for the Conservation of Antarctic Seals and the
Convention on the Conservation of Antarctic Marine Living Resources were negotiated in
the 1970s and 1980s respectively.[79] These treaties have already withstood a war between
two consultative parties - indeed, two States with overlapping territorial claims in the
Antarctic - the United Kingdom and Argentina. A fourth treaty, on comprehensive
environmental protection, the Madrid Protocol, was agreed in 1991 and came into force in
1998.[80]
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If the Arctic Council System is a three-tier system with States, Permanent Participants and
Observers, the Antarctic Treaty System is a three-tier system of Consultative Party States,
other States Parties and Observers. (There is, of course, no Indigenous population in the
Antarctic.) Only the Consultative Parties have decision-making power and they reach
agreements, as in the Arctic Council, by consensus, primarily at the annual Antarctic Treaty
Consultative Meetings (ATCMs) and at meetings of the Commission on the Conservation of
Antarctic Marine Living Resources (CAMLR Commission).[81]

Unease was evident in the run-up to the 44™ ATCM in Berlin, not least because it was
unclear whether Russian representatives would be able to secure the necessary visas to
enter Germany at all. On this point, the aftermath of Covid-19 provided a face-saving option
of virtual attendance. Four Russian representatives joined as ‘virtual audience’ with only
three in-person representatives.[82] Meanwhile, Ukraine sent seven in-person delegates and
Belarus five.[83]

The Consultative Parties to the ATCM include, as well as the Russian Federation and
Ukraine, a number of States that have been more equivocal of Russian aggression in
Ukraine, including Brazil, China, India and South Africa. Hence, the Russian Federation is
less isolated in this arena. Nevertheless, twenty-five States (of which twenty-three are
Consultative Parties) expressed their disapproval by leaving the meeting when the Russian
representative took the floor, in an organised expression of support for Ukraine.[84 ]

The meeting progressed otherwise as anticipated, which is to say that very little of
substance was agreed but nor were there any retrogressive steps on, e.g., principles of
peaceful use, scientific cooperation and environmental protection.[85] In other words, the
consensus-based decision-making system functioned - as much as it ever functions - despite
the potential blocking powers of Ukraine, the Russian Federation and their various allies.

The meeting reports from the 45™ ATCM in Helsinki, May 2023, have not yet been published
but a few factors are notable from the material that is in the public domain at the time of
writing. First of all, the virtual attendance option was repeated and around 1/5 of the five-
hundred delegates joined online. This has potential not only to make access more equitable
vis d vis States with fewer resources (including non-consultative Parties[86]) but may
encourage States to send smaller in-person delegations with others joining virtually in order
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to reduce the climate impacts. Delegation-lists are not yet published from Helsinki but,
already in Berlin, the United States included seven virtual audience members to
complement fifteen in-person attendees.

The big news from the Finnish ATCM is the agreement of the historic Helsinki Declaration
on Climate Change and the Antarctic.[87] The declaration emphasises science cooperation
and science communication regarding climate change in Antarctica.[88] Although non-
binding, it is significant that this declaration was reached at all, just four years after the
Arctic Council failed to reach a declaration on anything because of US refusal to
acknowledge climate change science.[89]

Tucked in at the end of the declaration is firm recommitment to the mining ban. The
Consultative Parties and Members of the Committee on Environmental Protection:

Reaffirm our commitment to Article 7 of the Protocol on Environmental Protection to the
Antarctic Treaty, and stress that Antarctic mineral resource activities other than scientific
research, including the extraction of fossil fuels, remains prohibited, in accordance with the
Protocol on Environmental Protection to the Antarctic Treaty, which does not have an expiry
date.

The moratorium on mineral activities in the Antarctic is a robust provision of the Madrid
Protocol that is, as indicated in the declaration, not time limited. It can be reviewed in 2048
at the request of one of the Consultative Parties but can only be lifted once a binding legal
regime for mining activities has been negotiated. To come into force, any amendment to
Article 7 requires a rigorous two-step process. First of all, the revision must have the
support of three-quarters of the twenty-six Consultative Parties which held that status at the
time the protocol was adopted, i.e., in 1991. Thereafter, the modification must be ratified by
all of these twenty-six States as well as three-quarters of all Consultative Parties at the date
of the modification.[90] The prohibition on mining in the Antarctic also has wider support
from the United Nations General Assembly.[91]

Some have expressed concern that Russian scientific research activities on minerals in the
Antarctic have crossed the threshold into (prohibited) prospecting though other State
Parties have not made any formal protest.[92] The Russian Federation has (at least)
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acquiesced to the inclusion of this paragraph but the Consultative Parties may need to take
a more pro-active approach to ensure that all parties respect the moratorium.

The Helsinki meeting also agreed that a long overdue framework on Antarctic tourism be
developed and this is a key item for the 2024 meeting in India.[93] The devil remains, as
always, in the detail and a framework does not necessarily mean that regulations on
Antarctic tourism will become stricter.[94] Up until now, tourism in the Antarctic has been
limited, not least through self-regulation by the operators themselves and by the refusal of
any of the Parties to establish accommodation for tourists on the continent itself. However,
numbers are rising rapidly and there is always a risk of new operators entering the market
who do not follow the voluntary guidelines.[95]

Despite the difficulties presented by Russia’s attack on Ukraine, the aforementioned
examples indicate that the parties are keen to see the Antarctic Treaty System operate in a
relatively normal way - with all the limitations that ‘normal’ Antarctic governance implies.

However, on one important matter, the treaty provisions were ostensibly set to one side.
Belarus and Canada both sought consultative party status. According to Article IX of the
Antarctic Treaty, parties are entitled to consultative status either by virtue of being an
original party (twelve, including the seven claimant States) or ‘during such time as that
Contracting Party demonstrates its interest in Antarctica by conducting substantial
scientific research activity there, such as the establishment of a scientific station or the
despatch of a scientific expedition.’[96] Canada acceded to the Antarctic Treaty in 1998 and
Belarus in 2006; they have since both conducted relevant scientific research activities on
the continent. There are no additional requirements. Nevertheless, admission to the elite
group requires consensus of existing Consultative Parties, including Ukraine (party since
1992 and Consultative Party since 2004). At the Helsinki meeting, Ukraine blocked Belarus’
application and Canada responded by postponing its application to 2024, anticipating that it
would be vetoed by Russia and/or others in response.[97] Ukraine’s position, while
eminently understandable, creates problems for the other parties who wish to see the
Antarctic Treaty System continue relatively untroubled by the war in Ukraine.[98] If a
precedent is set according to which any existing Consultative Party can block acceptance of
a new State at the decision-making table, it politicises a longstanding arena of cooperation
that has so far been isolated from the kind of political jostling that routinely troubles
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applications for membership of the United Nations. Furthermore, it creates yet another
level of gatekeeping to Antarctic decision-making in addition to the already onerous
requirement of breathtakingly expensive scientific research.[99]

Just a month after the Helsinki meeting, the CAMLR Commission held a special meeting in
Santiago, Chile to discuss marine protected areas (MPAs) in the Antarctic.[100] The
membership of the CAMLR Convention does not coincide perfectly with the ATS
membership as not all Antarctic Treaty parties (consultative and otherwise) are members of
CAMLR and the latter includes a number of States and the European Union with interests in
fisheries in the Southern Ocean that are not Antarctic Treaty parties. The CAMLR
Commission operates, amongst other things, as a regional fisheries management
organisation for the Southern Ocean and in this respect, it plays a critical role in collating
scientific data and regulating fisheries, including quota allocations. The CAMLR Commission
also operates on a consensus basis, meaning that any single State Party can block
agreement. Nowhere are the tensions between States prioritising environmental protection
and those of a more extractive bent more apparent than in the negotiations of MPAs in the
Southern Ocean. The environmental champions chalked up a significant win in 2016 with
the agreement of a huge MPA in the Ross Sea but attempts to create additional MPAs are
repeatedly thwarted.[101] China, usually followed by Russia, repeatedly rejects new MPAs
under the cover of ‘science-based’ decision-making - insisting that no restrictions should be
introduced until there is sufficient scientific evidence to prove their necessity in a rejection
of a precautionary approach.[102] At the 2023 meeting, China and Russia once more
blocked the creation of new MPAs, calling instead for more scientific research. Their
position is longstanding and has no evident connection to Russia’s isolation over its conduct
in Ukraine.[103]

The Antarctic Treaty System has proven resilient for six decades; its founding principles of
peace and science are not facing any present danger, notwithstanding the armed attack of
one Consultative Party on another. The original treaty precedes by over a decade the first
global conference on the environment and the ‘birth’ of international environmental law as a
discipline.[104] Innovations honed in the Antarctic such as environmental impact
assessments and steps to reduce illegal, unreported and unregulated (IUU) fishing have
informed global practices.[105] The system faces many challenges adapting to pressures
from increasing tourism, climate change, risks of over-fishing and IUU fishing, as well as the
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environmental footprint of the scientific expeditions so privileged under the treaty.
Protected by both a geographic and geopolitical distance, the attack on Ukraine has not to
date had a significant impact on the legal systems of the Antarctic, even if it has generated a
distinct diplomatic chill.

Other key fora and instruments on polar law

Much of the law that governs the polar regions is global in nature but with regional effect.
The Russian Federation remains governed by and an active participant in these institutions
as it has through years of increasing tensions since its unlawful annexation of Crimea. The
climate change framework and the law of the sea are the most obvious categories in this
regard but so too are basic norms of sovereignty, human rights and trade law in the Arctic
as well as environmental law at both Poles. Global instruments and fora govern polar
shipping, use of resources on the deep seabed, MPAs and search and rescue. The Polar
Code that applies to most commercial shipping (though not smaller cargo, fisheries or
smaller tourist vessels) is a work in progress. Katsivela identifies a number of areas that
require strengthening if the safety of seafarers and the vulnerable polar environment are to
be adequately protected, including expansion of scope to cover other vessels, safety
equipment, seafarer training, use of heavy fuel oil in the Arctic, black carbon emissions,
noise pollution and biofouling.[106] This can only be achieved through negotiations at the
International Maritime Organization (IMO). The IMO has, since 2019, been an observer at
the Arctic Council and has been invited to send experts to ATCM meetings.[107] Neither the
Arctic Council nor the ATCM have legal personality so neither can be represented in their
own right at the IMO though of course the State members are all represented. However,
ICC has been attending the IMO meetings for years and in November 2021 was granted
provisional consultative status, in recognition of the importance of Inuit expertise in
decision-making about shipping in their territories.[108] The Antarctic and Southern Ocean
Coalition (ASOC), an NGO observer to the ATCM, also attends IMO meetings (through the
Friends of the Earth International delegation) to lobby for shipping regulation in the
Southern Ocean.[109] More general measures through the IMO to reduce carbon emissions
from shipping (not currently included in the Paris Agreement targets[110]) could slow the
rapid warming at the Poles.[111]

The milestone Agreement under the United Nations Convention on the Law of the Sea on
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the Conservation and Sustainable Use of Marine Biological Diversity of Areas Beyond
National Jurisdiction (BBN]J Agreement), an implementing agreement under UNCLOS,
provides for equitable use of marine genetic resources, area based management tools
(including MPAs), environmental impact assessments, and capacity building and transfer of
technology to developing countries in respect of the High Seas and deep seabed.[112] The
reaching of an agreement does not ensure that the agreement enter into force with any
great speed. Sixty ratifications are required and one should recall that the UNCLOS itself,
after a decade of negotiations, took a further twelve years to enter into force.[113] The
BBN]J Agreement is the first general instrument to govern fair and equitable use of marine
genetic resources in areas beyond national jurisdiction (including the Central Arctic Ocean).
It also enhances the available processes on environmental impact assessment and MPAs.
For the first time in a global law of the sea instrument, it requires States Parties to integrate
traditional knowledge of Indigenous and local communities and uphold their rights.[114]

Mining on the deep seabed in the Arctic may not be an immediately attractive prospect so
long as mining in temperate zones has yet to be tested but the International Seabed
Authority (ISA) regulates any exploitation of the seafloor beyond the limits of the continental
shelf under the Arctic Ocean (albeit a relatively small Area that is very difficult to
access).[115] The ISA has to date taken a cautious approach to the Area under the Southern
Ocean. This reflects uncertainties regarding potential conflict with provisions of the Madrid
Protocol (that bans mining activities south of the 60°S parallel at least under the jurisdiction
of its Parties) and the regime for the deep seabed under the 1994 Agreement.[116] The
issue is further complicated by doubts about whether the Antarctic continent can generate a
continental shelf, given the lack of recognition of State territorial claims in Antarctica and
the freezing of the same under Article IV.[117] Until a few years ago, an ISA-published map
of deep seabed under its jurisdiction excluded all the ocean below the 60°S parallel but it
has since been removed from the public domain.[118] The more recent map on the ISA
website is cut off at the foot of Patagonia.[119]

These three examples of the ongoing operation and relevance of global fora - the IMO, the
BBN]J Agreement and the ISA - demonstrate that international law still very much governs
human activities in the polar regions. The regimes may not be as robust as some would
desire in terms of environmental security but international cooperation through these fora
offers one of the best opportunities to strengthen protections.
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Conclusion

The distinct bodies of law in the Arctic and Antarctic as well as global law and institutions
with specific impacts on the polar regions have so far proven hardy enough to withstand the
Russian attack on Ukraine. Geopolitical alliances may be shifting (though that is nothing
new), trust between neighbours undermined, and cooperation increasingly challenging for
some years to come. ‘Soft’ fora for cooperation are particularly vulnerable but the legal
institutions remain operative. The above examples indicate not only that international law is
resilient and continues to govern human and State activities at the Poles but in many
contexts is little affected by the Russian conduct. Moreover, while in blatant violation of the
ius ad bellum in Ukraine, the Russian Federation is ostensibly committed to international
law in the polar regions even when the results do not fully align with its ambitions. This is
demonstrated in its most recent submission to the CLCS in respect of the Gakkel Ridge.

A commitment to legal solutions to disagreements and disputes remains critical to the
stability of the international order. The onus is on all parties, States and non-State actors
alike, to insist on legal norms and processes to ensure that the near eighty-year peace in the
polar regions endures. Experts in polar law are required to identify and pursue solutions to
the many outstanding challenges.
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