A Theory of Citizenship Rights. Formal Membership in the
Framework of (in)determinability of European Union Values

«The same rivers are constituted by the regular flow patterns of different and different
waters which scatter and gather come together and flow away approach and depart».
(Heraclitus, Fragment 214)

«For justice exists only between men whose mutual relations are governed by law;
and law exists for men between whom there is injustice».
(Aristotle, Nic. Eth. V, 6)

«Quisquis est in territorio est de territorio. Quisquis in territorio meo est, meus subditus
est».

«Citizenship is man’s basic right for it is nothing less than the right to have rights».
(Judge Warren’s dissenting opinion in Perez v. Brownell, 356 U.S. 44, 64)

«I’m not skeptical about the idea of universal human rights.
I’m skeptical about what I call positive rights».
(John Searle)

«There can be no such thing as either a creditor or a debtor race.
In the eyes of Government, we are just one race: it is American».
(Antonin Scalia, 1936 – 2016)

A Theory of Citizenship Rights. Formal Membership in the
Framework of (in)determinability of European Union Values

«The cosmopolitan moral concern is therefore better expressed in the language of rights
than in the language of democracy».
(J.K. Schaffer, Democrats Without Borders)

1. Democracy and civil liberties
Democracy may be broadly understood both as a form of government in which all the
citizens of a state are involved in making decisions about its affairs and as a political ideal
that claims equality of rights, privileges and freedom for its people[1]. The first democratic
principle gives citizens political agency, that is, the right to participate in the making of the
laws by which they are to be governed. The second democratic principle is to treat
everybody fairly by giving people civil liberties[2]. The two are bound together in that full
equality of rights comes only with political agency and the status attached to it: citizenship.
Therefore, to meet the requirement of a fair government, every members of a democracy
should be a citizen[3].
Several scholars highlighted the fact that the endorsement of citizenship deprivation
by liberal democracies undermines both the idea of equality between citizens and the idea
that citizenship constitutes a secure ground for exercising individual rights[4]. It also
undermines the idea of the state as a form of protection and security offered through
citizenship. Citizenship deprivation applied to certain categories of citizens[5] weakens the
idea of the state as a social contract between equal members and the idea of the equality of
rights and duties between citizens.
However, in actual democratic states, the acquisition of civil, political and social
rights for people not born in the state or from citizens of the state, i.e. immigrants, is
disconnected from the acquisition of citizenship[6]. Civil liberties such as public education,
health care or social security benefits grant people rights in function of their contribution to
the state (and the reciprocity principle can also be called the contributory principle).
Citizenship and political agency are derived from permanent residence in the state. The
direct consequence of that disconnection is that those who compose ‘the people’ of a
democratic state are not necessarily those who constitute its ‘demos’. Tomas Hammar[7]
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introduced the term “denizenship” to describe the status of immigrants who enjoy most
rights of citizenship except that of political participation. The value of self-governing polity
and equality is then threatened if some people are both considered as belonging to the state
and as outsiders. This inconsistency does not necessarily mean a failure of the democratic
ideal, but signifies rather a failure to approach citizenship through its cosmopolitan
component. The current residence-based way of thinking citizenship for immigrants shows
its conceptual limits.
The aim of this paper is then to redefine citizenship for immigrants to avoid unjust
political exclusions from political agency. It will be argued that residence is not a good
ground for excluding immigrants from or granting them with citizenship. The evaluation of
someone’s citizenship is closely related to political participation and reciprocity. Indeed,
political participation is a right and as such its acquisition should not be considered
differently from the acquisition of other rights. The contributory principle is a sufficient
principle from which to evaluate both immigrants’ entitlement to civil liberties and
citizenship[8]. It will be suggested that grounding citizenship on that principle would reduce
the number of denizens and grant some of them with citizenship.
This paper focuses on the difference between political rights given on the basis of
the reciprocity principle and the right of political participation given on the basis of
residence. This work does not intend to focus on the difference between human rights and
political rights and thus human rights will be taken as political rights, they are granted on
the basis of the reciprocity principle. Indeed, these rights can be understood as the first
reciprocal contract made between an individual and a state. A state must recognize the
dignity of each human being present in its territory.
1.2. Neo-constitutionalism and human rights
‘Neo-constitutionalism’ is a term recently suggested in legal and political philosophy to label
a new perspective to look at and to discuss of law and its ontological, phenomenological and
epistemological dimension i.e., its forms of identification, application and cognition[9].
The term ‘neo-constitutionalism’ has been proposed and first used by some
exponents of the Genoa Faculty of Law (belonging to the so-called “Tarello Institute for
Legal Philosophy”)[10] to capture and to account for what, despite any difference in the
arguments adopted and/or in the tenets maintained, emerges as a common assumption in
the last two or three decades writings by legal and political philosophers as Robert Alexy,
Ronald Dworkin, Carlos Nino, and, in Italy, Gustavo Zagrebelsky and Luigi Ferrajoli[11] .
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The assumption along with the very notion of law together with its forms of
identification, application and cognition needs to be radically revisited because of the
prominent role and pervasive influence fundamental rights. This influence has been
increasing since the conclusion of the World War II in both in the domestic law of an
increasing number of western countries and in international law. This is the reason whay
fundamental rights have been so deeply affecting all major aspects of law and this justifies
the need and presses the claim for a new understanding of its notion.[12]
Neo-constitutionalism deserves and requires a legal positivist reading in order to
account for its true distinguishing feature: the demand for a new definition of the notion of
law[13]. This reading is needed because of the radical changes a great number of positive
legal systems have been going through since the statement and the protection of
fundamental rights have been taken to be their grounding constitutive components.
The recognition of human rights is the most outstanding feature of contemporary
legal systems, as since the middle of the 20th Century individuals are immersed in a culture
of rights. Neo-constitutionalism is one among many concepts that has been used to
designate and study this phenomenon. Some of the central characters of the culture of
rights belonging to modern state law,[14] here referred to as ‘neo-constitutionalism’, can
not be explained consistently without a reference to natural law.
‘Neo-constitutionalism’ designate a constitutional model, namely that collection of
normative and institutional mechanisms realised in an historically determined legal-political
system[15] which limit the powers of the State and protect fundamental rights. It can simply
refers to a component of positive law and to its corresponding notion in legal dogmatics,[16]
where it rather refers to an explicative model which positive law can be given because of
the way legal systems may happen to be figured out.[17]
Finally, the term neo-constitutionalism can be used in the language of legal and political
philosophers[18] to refer to principles and the values which it explicitly states: the
fundamental rights of the European Union, described below.[19]
2. Seeking human rights in the nature, history, enforceability and
(in)determinability of European Union values
The 1992 amendments provided by the Maastricht Treaty only formulated expectations
towards the EU member states by codifying fundamental principles[20]. The real tuning
point was marked by the Treaty of Amsterdam. The principles laid down in Article 6 of the
Treaty of the European Union served as the yardstick for evaluating the activities of the
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Union[21]. The 1997 treaty amendment further designated these principles as the basis of
the new constitutional order of the Union: “not only a restrictive, but also a constitutive
European constitutionalism found its recognition in positive law”[22].
The Lisbon amendment renamed the fundamental principles of the Union as ‘values’
and significantly broadened their scope[23]. In the Lisbon Treaty, under the heading
‘Citizenship of the Union’, there are a series of rights, such as the right to petition the
Parliament, the right to address the ombudsman, the right to good administration, the right
of access to official documents and the right to free movement that are not reserved only for
EU citizens but recognized to all natural persons and juridical resident or having the seat in
the Union.
The Lisbon Treaty constituted another milestone in the history of European
integration, since the political union once initiated by the Maastricht Treaty was completed
by awarding legal personality to the European Union[24]. After less than a decade of
standby mode, the “Charter of Fundamental Rights” also became a mandatory source of
law. This way, the Charter rights and principles codifying the previous fundamental law
practice of the European Court of Justice, which can also be considered as the detailed
elaboration of the values of the Union, became tangible (“They leave behind their shadow
existence”)[25].
The Charter of Fundamental Rights of the European Union was solemnly proclaimed
by Parliament, the Council and the Commission in Nice in 2000. It was proclaimed again in
2007 After being amended. However, the solemn proclamation did not make the Charter
legally binding. The adoption of the draft Constitution for Europe, signed in 2004, would
have granted it binding force. The failure of the ratification process meant that the Charter
remained a mere declaration of rights until the adoption of the Treaty of Lisbon. Following
the entry into force of the Lisbon Treaty in 2009 the fundamental rights charter has the
same legal value as the European Union treaties.
The Charter contains some 54 articles divided into seven titles. The first six titles
deal with substantive rights under the headings: dignity, freedoms, equality, solidarity,
citizens’ rights and justice, while the last title deals with the interpretation and application
of the Charter. Much of Charter is based on the European Convention on Human Rights
(ECHR), European Social Charter, and the case-law of the European Court of Justice.
The EU has attempted to raise the profile of the Charter so that citizens are more
aware of their rights e.g., the fifth title (“Citizen’s Rights”) covers the rights of the EU
citizens such as the right to vote in election to the European Parliament and to move freely
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within the EU[26]. It also includes several administrative rights such as a right to good
administration, to access documents and to petition the European Parliament.
Article 51(1) of the Charter addresses the Charter to the EU’s institutions, bodies
established under EU law and, when implementing EU laws, the EU’s member states. In
addition both Article 6 of the amended Treaty of European Union and Article 51(2) of the
Charter itself restrict the Charter from extending the competences of the EU. A
consequence of this is that the EU will not be able to legislate to vindicate a right set out in
the Charter unless the power to do such is set out in the Treaties proper. Furthermore,
individuals will not be able to take a member state to court for failing to uphold the rights in
the Charter unless the member state in question was implementing EU law[27].
Another significant characteristic of the Charter is its innovative grouping of rights,
whereby it abandons the traditional distinction between civil and political rights and
economic and social rights. The Charter also, at the same time, makes a clear distinction
between rights and principles. The latter, according to Article 52(5), are to be implemented
through additional legislation and only become significant for the courts in cases involving
the interpretation and legality of such laws[28].
2.1. Values and principles in the law of the Union
By joining the European Union[29] States became part of a system of multi-level governance
where the legislative, executive and judiciary powers are shared between nations and the
Union. The result is a European constitutional space, where the whole “corups iuris” of the
Union appears alongside the constitutions of the member states as a sort of partial
constitution[30].
While assessing Union values and principles the relationship between such values
and principles must first determined under Union law. In Art. 2, the Lisbon Treaty provides
a significant amendment. The principles previously laid down in Art. 6 of the Treaty of the
EU were elaborated as values and further values were added. Values are merely a
“rebranding” of the previous principles of the Union, while the nature and role of the new
values of the Union[31] are, however, consistent with principles. This conceptual distinction
has probably been motivated by the constitutional power’s intention to set apart values from
principles[32].
Bogdandy states regarding the conceptual distinction between values and principles,
that in this respect the Lisbon Treaty may be deemed problematic. Namely, it designates the
fundamental principles of the EU as values and presents them as the ethical conviction of
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the Union citizens. Value-based discourses often tend to assume a paternalistic
dimension[33]. The terminology, according to Bogdandy, is rather misleading, as values are
“expressions of fundamental ethical convictions” and the values introduced by the Lisbon
Treaty should in fact be recognized as legal norms and fundamental principles, given the
manner of their codification and possible legal sanctions ensuing from their breach[34].
A formalised political route on the basis of Article 7 TEU[35] and the infringement
procedure initiated before the Court of Justice of the European Union[36] seem to be the
two main areas of institutional relationship within the member states. A proposal will be
discussed later that would open up the possibility for the individual enforcement of
fundamental rights with recourse to Article 2 of the Treaty on the principle of subsidiarity
(Article 5 paragraph 3 TEU) or on the principle of cooperation binding the member states
(Article 4 paragraph 3 TEU) that can only be enforced via the annulment procedure or the
infringement procedure before the ECJ[37].
Another dimension with respect to which the functional theory of citizenship offers a
criterion for a critical assessment of current practices concerns the temptation recurring to
crush the problems of citizenship solely on ownership as mere conferment of the status,
without discussing and explaining what are or should have the powers to which entitles[38].
This type of reduction is evident in the project to connect citizenship to residence which was
launched on the heels of the Treaty Amsterdam, in particular the Title IV on the area of
freedom, security and justice, which led to the status of long-term resident to third-country
nationals.
2.2. The normativity of values and principles in the legal order of the Union
Some years ago, Robert Alexy explained that a normative system is not a legal system unless
it formulates a “claim of correctness”. This occurs when governmental authorities act with
the assumption that what they are doing is correct, and do not consider whether it is
actually entirely true. According to Alexy, when this assumption is not formulated, and when
those who govern only take a personal or a class advantage with their power, practice of
what law does not amount to a legal system.[39]
It seems evident that not just any content allocated to what is assumed as correct
will attain legality for a normative system. For that reason, Alexy complements his thesis on
correctness with a reference to ius-fundamental principles. The validity of the assumption of
a governmental action is basically expressed through its reference to fundamental rights.
What does this mean and when does a State recognize, identify, protect and promote
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rights? When does it put forth its “politics of rights” as imposed by its constitution[40]? How
can human rights be consistently conceptualized, indexed, justified and interpreted[41]? In
the preceding statements, each of the problems being dealt with has directly involved these
questions. The answer to such questions necessarily requires appealing to instances beyond
the legal texts where rights are recognized.
Sebastian Unger’s theory states that principles only have a weakened force. For
instance, those applying the laws are only required to enforce them as far as the legal and
factual possibilities allow[42].
According to Robert Alexy, the vehicle for that is discretion, with the proviso that
principles should be enforced to the fullest possible extent (optimisation)[43]. As opposed to
legal provisions that give clear sanctions to offences[44], Ronald Dworkin claims that
principles provide arguments pointing in a certain direction, without prescribing any given
decision[45].
On the contrary, András Jakab disputes that rules and principles should be
distinguished on the basis of their normativity. “We should assume that the so-called
principles have the same type of normativity is merely their scope that is uncertain because
of the vague and general expressions contained in their linguistic form”. Following Jakab’s
theory[46], principles also share the fate of legal rules, in that there are only two
possibilities: they are either breached or not, tertium non datur. The fact that the breach of
a principle can only be established by way of appreciation (balancing) is only a
methodological question and has no bearing on the normativity of principles. Principles are
not enforced by way of optimisation, since that is rather the result of the application of rules
and principles to specific cases (judicial balancing).
Whether the theory of Alexy and Dworkin are accepted or Jakab’s approach to
principles is chosen, it can be stated that principles possessing normativity and the fact that
their normativity is disputed do not change the fact that in practice they are applied by way
of judicial balancing.
What are the obligations imposed by a EU principle on the national legislator? The
legislator can only restrict the prevailing principles in the interest of achieving appropriate
“legitimate” objectives. The jurisprudence related to facts that fall under the scope of EU
law shows that the Court of Justice of the European Union examines the legitimacy of the
objectives stated by the member states as well[47]. If an objective is unfounded (e.g., it is an
economic objective or one that could be achieved without intervention), the restriction
imposed by the member state is unlawful. It is nevertheless important to stress that the
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member states enjoy a broad margin in specifying the objectives of the policies they
pursue[48] this is especially true about regulatory issues that have remained under the
purview of the member states. In response to any risks or needs, the legislator automatically
assesses the necessity and extent of intervention. The legislator is to observe the principle
of proportionality in the realisation of their objectives: i.e., according to Alexy’s approach,
besides the restrictions created by the regulations, the governing principles must prevail to
the fullest possible extent or, according to Jakab’s views, the restriction must be legitimate.
While the regulatory activities of the legislator of the Union are bound by the values
and principles of the Union, national legislators are bound by a double obligation. The
national legislator is also bound by the principles enshrined in the national constitution as
well as the values of the Union. A good two fold commitment example is the verdict of the
Bundesverfassungsgericht on the adoption of the European Arrest Warrant[49].
Focusing on independently-verified leading cases globally, a combination of
qualitative and quantitative analysis offered, as evidenced, the most comprehensive and
systematic account of constitutional reasoning to date. “Despite substantial academic
attention to the rise of judicial power, citizens know fairly little about how newly empowered
courts interpret their constitutions and justify their decisions. To what extent is the
language of judicial opinions responsive to the political and social context in which
constitutional courts operate? Courts are reason-giving institutions, with argumentation
playing a central role in constitutional adjudication. However, a cursory look at just a
handful of constitutional systems suggests important differences in the practices of
constitutional judges, whether in matters of form, style, or language”, stated (just some
month ago) Jakab, consistent with Dyevre and Itzcovich’s legal approach[50].
2.3. The mixed nature of Article 2 in the Treaty of the European Union
The 2011 congress of FIDE has pointed out another interesting aspect of the relationship
between the Charter of Fundamental Rights and Article 2 of the Treaty on European Union.
It is with regard to disputed human rights that are not included in the Charter, such as the
rights of minorities as, Article 2 of the Treaty on European Union that could provide a basis
for the protection of rights. The quite mixed nature of the values of the European Union
presents an interesting problem[51]. Certain principles that wholly correspond to those
provided by the Charter – e.g., the respect for human dignity -, while others appear as
horizontal values that can be associated with several fundamental rights e.g., democracy.
This means that “the values or principles found in the constitutional rights apply not only to
the relation between the citizen and the state but, well beyond that, to all areas of law”[52].
This results in a radiating effect of constitutional rights over the entire legal system
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constitutional rights become ubiquitous.
However, the Court of Justice of the European Union has not rendered any such
judgements. This approach also coincides with the position of jurisprudence on the
delimitation of the principles and rights laid down in the Chapter of Fundamental Rights: as
opposed to the subjective rights provided by the Charter. Principles themselves cannot as
such be invoked with direct effect before a national judge[53].
As a result of the mixed nature of Article 2 TEU (i.e., fundamental rights and
constitutional principles appear alongside each other), von Bogdandy splits Article 2 of the
European Union between fundamental rights and other constitutional fundamental
principles. Breaches against the latter principles can result in infringements of the
constitutional values consolidating the constitutional fundamental principles[54], rather
than violations against individual fundamental rights.
From the analytical point of view, the complaints of those who deny the concept of
citizenship are not very different from those, who deny the existence of rights as mere
ideological constructs which is more common in the theoretical realist of law and absent in
the world experience. In particular, even thought it appears cryptic, the Kelsen’s formula,
intends to allude here that legal institutions, such as ‘citizenship’, offer a case of
intermediate terms. It may well argue that “citizenship” is a term that means nothing and is
free semantic reference. However, it serves its purpose to count as a “technique
presentation”.
2.4 Jürgen Habermas and his theory of “Citizenship and National Identity”
In view of the European crisis, Jürgen Habermas, acknowledged as one of the world’s most
outstanding sociologists and philosophers, has brought his prestige and powerful eloquence.
He had a considerable influence on the EU with his views concerning citizenship and,
particularly, his ideas with regard to how Union citizenship and European identity could be
established beyond the boundaries of Member States. His countless public interventions
have been published Europe all over in many languages. ”Democracy is at stake”, he has
repeatedly warned, and Europe risks establishing a post-democratic regime of “executive
federalism”.
These drastic messages, however, are always accompanied by signals of hope and
political appeals. He encourages listeners to view the crisis as an opportunity to strengthen
the European project. The “strength” which he advocates is not merely Europe’s managerial
potential and according to Habermas, “more Europe” also means deepening Europe’s
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democratic credentials[55].
In contrast to so many commentators on the debate regarding the financial crisis
and the future of Europe, Habermas, in his passionate pronouncements, pursues a
demanding and coherent agenda based upon his long-terms explorations on the various
facets of the European project. His work on this theoretical basis started with the essay
Citizenship and National Identity,[56] just prior to the publication of his magnum opus on
legal theory. Since then, Habermas has been ceaselessly devoted to the European project,
both as a citizen and as a theoretician. As a theoretician, he conceives of the process of
Europeanization as a challenge to his theory of the democratically constituted nation-state.
From the perspective of a citizen, he views the process as a response to the catastrophes of
the Twentieth century, for which Germany bears so much responsibility[57]. This intent is
manifested in the project, as well as in the objective to defend democratic welfare-state
accomplishments in the processes of globalization and European integration.
As a theoretician on the constitutionalization of Europe, Habermas seeks to
accomplish a type of analysis that not only grasps the facility of the processes of
Europeanization but also achieves a normative concept that provides criteria and identifies
the institutional conditions about whether the configurations emerging in the process of
Europeanization “deserve recognition.”[58]
In his more recent interventions as a citizen, Habermas has approached this
aspiration again. He identifies the institutional causes for the crisis and states his polemics
against the crisis management in Europe in terms that critically transform Schmitt’s
affirmative observations on the steadily growing power of the executive into critical
objections to the present course of the process of Europeanization. “Post-democratic
executive federalism” is the term he uses to denote – and to criticize – Europe’s praxis. The
European Union must not continue on the path it has taken due to the pressure of the crisis,
but cease to coordinate the relevant policies in the governmental-bureaucratic style which
has been customary until now and take the path of adequate democratic legalisation[59].
The theoretical core of Habermas’s essay is in the reasons he gives for this
postulate[60], in which Habermas specifically continues deliberations by Armin von
Bogdandy, Claudio Franzius, and Ulrich K. Preuß.[61] He places a dual role for Europe’s
citizens alongside the recognition that these rights are equally rooted in the democratic
constitutional state[62]: they remain citizens of their states, but also become citizens of the
Union[63]. With this construct, Europe’s ability to be a democracy becomes more
theoretically plausible. In addition, however, the construct promises to provide criteria for
democratic constititionalization of European governance and to come to terms with his
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functional requirements. Yet it is just at this point that it remains partially undefined. It is
difficult to imagine which institutional architecture might satisfy Habermas’s normative
ideas. As long as extreme uncertainties as to the causes of the crisis and the possibility of its
democratic cure persist, it is even more difficult to understand which kind of practical
guidance they might provide[64].
Citizens are witnessing, instead, a reemergence of age-old animosities in Europe, the
rise of populist movements and an erosion of the legitimacy of the governments in the
countries that are most deeply affected by the crisis. It remains unclear how a political
European leadership with secure democratic legitimation could be established. “Until these
questions and problems are addressed”, American political scientist John McCormick noted
in much more tranquil times, “Schmitt’s work and career haunts the study of European
integration like a spectre”[65].
So far it has proved difficult, if not impossible, to have a full and inclusive debate on
the lofty ideal of ‘political union’ while the Eurozone crisis is still in its emergency phase. As
long as this state of emergency persists, European politicians and officials will continue to
be heavily focused on the pragmatic, day-to-day steps that, in their opinions, are necessary
to save it.
The notion of citizen is usually defined in relation to a national state’s sovereignty
and its borders. Conservatively, citizenship has been supposed to be a national phenomenon
and has been characterised as an institution or set of rights situated within the community
of the nation state. However, this hypothesis in citizenship literature has been disregarded
in the last two decades. Scholars from different social science disciplines have begun to
postulate that citizenship is incrementally turning to non-national forms. In this regard,
Habermas sympathizes with this idea.
To summarise, in Citizenship and National Identity: Some Reflections on the Future
of Europe, Habermas examines the relationship of Capitalism and democratic citizenship.
He believes that the market has its own independent logic that is separate and independent
of the intentions of its human subjects/citizens. Actual society can see the free market hasn’t
necessarily lead to the freedom of the people in the market, or the freedom of capital (for
that matter). The economic structure, or lack thereof, created by human subjects, cannot
constrain the creative and destructive power of international capital, and no person can
foresee the movements of capital beyond their own control. The legislative, administrative,
and judicial arms of the government become involved in the control of capital by passing
laws that incorporate specific rules and regulations, whereby money becomes the basis for
our interactions (have you accomplished anything today without the use of money?). This
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coalescence of the government, capital, and nation state is what Habermas terms “system
integration.”

3. Civil liberties and the reciprocity principle
If immigrants are admitted on a legal agreement basis, host states ought to give them the
rights that correspond to the degree of membership that the agreement grants them[66].
This section explains briefly what this principle consists of in democratic states, like in
Europe[67] or North America[68].
For example, visitors and tourists must enjoy universal human rights[69] such as
security. Human rights are the necessary rights[70] given to anyone traveling in a foreign
state. Strictly speaking the traveler is not contributing to the state’s affairs but in virtue of
their membership to the human kind, they are recognized as belonging to the host society
and as such are eligible to what the author calls the “minimal reciprocity rights” that is
human rights[71].
Similarly, temporary workers must enjoy the benefits that are directly tied to their
work on the top of human rights, and as just stated, are directly entitled to human rights in
virtue of their membership of human race. Their membership is upgraded in the sense that
they are working in and for the host state hence they contribute to the state’s economy. This
supplementary contribution must be acknowledged by the host state. Temporary workers
are eligible to rights concerning working conditions (health and safety regulation, minimum
wages, overtime pay, paid holidays and vacations) and social programs related to their work
and to their temporary domestic status (unemployment compensation, health care,
education).
Generally speaking, the contributory principle works as a way to recognize
immigrants’ affiliations with the host state. A visa is a conditional authorization granted by a
country to a foreigner, allowing them to enter, temporarily remain within, or to leave that
country. Visas typically include limits on the duration of the foreigner’s stay, territory within
the country they may enter, the dates they may enter, the number of permitted visits or an
individual’s right to work in the country in question. Visas are associated with the request
for permission to enter a country and thus are, in some countries, distinct from actual
formal permission for an alien to enter and remain in the country. In each instance, a visa is
subject to entry permission by an immigration official at the time of actual entry and can be
revoked at any time[72].
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A visa is most commonly a sticker endorsed in the applicant’s passport or other
travel document. The visa, when required, was historically granted by an immigration
official on a visitor’s arrival at the frontiers of a country, but increasingly today a traveller
wishing to enter another country must apply in advance for a visa, sometimes in person at a
consular office, by mail or over the internet. The actual visa may still be a sticker or a stamp
in the passport or may take the form of a separate document or an electronic record of the
authorisation, which the applicant can print before leaving home and produce on entry to
the host country. Some countries do not require visas for short visits. In many practical
contexts, forms of proxy, such as the passport, are obviously used, but citizenship should be
taken strictly distinguished from what the attests. A student permit commits the immigrant
to go to school as such as residing in the host state. In exchange the host state guarantees
the immigrant rights tied to studying conditions and domestic ones. Rights are granted on
the basis of a reciprocal relationship between the immigrant and the host state[73].
The bigger that reciprocal relationship is, the bigger the membership to the state is,
the more rights the immigrant gets[74]. For instance, Ayelet Shachar, in The Birthright
Lottery: Citizenship and Global Inequality, argues that citizenship acquired by ius soli in an
affluent society it can be thought of as a form of inheritance: a entitlement value,
transmitted by law, to a select group of recipients conditions that perpetuate the possibility
of transferring the ‘good’ to their heirs.
For reciprocity and the theme, if immigration, Dora Kostakopoulou agrees that
liberal political theory is based on the belief that individuals, irrespective of their class,
caste, race, gender, nationality and so on, deserve equal respect and concern. In practice
though, liberal democracies offer the right to participate in society on equal and fair terms
and to profit from its goods on an equal basis only to those people who are recognized as
citizens belonging to a particular nation-state. Migrants, for instance, are excluded from the
benefits of reciprocity, they are expected to contribute to society by working, paying taxes
and respecting the law, but they are not granted full social and political rights. They are
accepted as full-fledged members of society that enjoy the rights of citizenship only after an
exhausting and degrading process of integration and naturalization. Objecting to this
national conception of reciprocity, Kostakopoulou pleads for a more comprehensive
understanding thereof, according to which people should acquire membership (and all the
rights it entails), not so much on the basis of their nationality, but due to their valuable
contribution to a particular community. Diversity and pluralism should be welcomed in
society and not suppressed. Community is a dull affair without disagreements, different
beliefs, diverse imaginations and conflicts.
4. Citizenship, time and space from Hobbes to Rawls
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According to traditional political thinkers[75] (from Hobbes[76] to Rawls[77]), the state is a
territory, a place, a delimited area for equal rights. In such a political space, all citizens are
equal and this condition seems to be and to remain invariable in time. In such a case, the
state is the privileged space for individual and social rights realized through citizenship.
Citizens constitute a group of equal members[78], which share rights and duties within the
political community. Indeed, Hobbes[79], Montesquieu and Locke identify the state as a
form of protection and security offered to the individual through citizenship. Despite the
fact that they differ in the object of this protection (life for Hobbes, family for Montesquieu,
and property for Locke etc.) all of them conceived the state as a closed entity in which
citizens are equal in rights and duties[80].
Recently scholars such as Cohen, Bosniak and Carens[81] redefined such a
traditional approach to citizenship focusing on the permeability of state borders and the
moral issues raised by the presence of different membership statuses in liberal
democracies[82].
The political philosophical debate shifted from state-citizenship dualism in a closed
society to flexible and uncertain plural membership in a globalized and interconnected
world[83]. Such an approach raises several questions of fairness and justice related the
presence of different membership statuses in liberal democracies. Nevertheless, within such
a plurality of memberships, full citizenship remains traditionally considered a secure and
safe membership status with a strong bundle of rights[84]: an ideal concept in which rights
are protected and safe, particularly in comparison with other forms of membership in liberal
democracies such as migrant membership.
Within this framework, it is argued that some citizenship statuses[85] such as
naturalized or dual citizenship can be precarious and limited and the acquisition of such
statuses does not represent a secure and stable ground for rights. The limits and
precariousness of citizenship are discussed in the framework of space and time.
The body politic relates to time and space. It refers to time because it is a defined
entity in time (it has a start and an end) and maintains itself in time. It relates to space
because the state needs a particular territory in order to exist. As well as the state,
citizenship refers to time and space. Indeed, if the state is a stable entity in space and time,
the same consideration applies to citizenship. Citizenship could be considered an
immutable, permanent given status (time) related to a certain territory (space). Thus,
citizenship is a status defined by acquisition (time) and by territorial boundaries (space)[86].
Citizenship exists in time and space but it is also limited by time and space. The first
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limit of citizenship is territory (space). Citizenship relates to a particular territory: a citizen
is a citizen of a delimited territory and citizenship rights exist in a particular territory.
The link between citizenship and territory is well known in the philosophical debate.
Political philosophers (Rawls[87], Arendt[88]) have defined citizenship as bounded by
membership and territory. However, some scholars have challenged this claim. For
instance, Bauböck[89] states that citizenship is a bundle of rights, which transcends
national boundaries and this fact is proved by the emergence of transnational norms of
international law.
On the contrary, the author believe that the relation citizenship/space is stronger that
it could seem in the era of globalization[90]. Indeed, the bundle of rights[91] related to
citizenship is spatially limited. Citizenship rights are linked to a certain territory. When a
citizen moves from such territory, they cannot exercise their citizenship rights in the new
territory (or at least not all of them) and they needs to have another membership which
defines her new status. Therefore, a citizen in a foreign state has to appeal to another
source of right (jus) in order to do not find themself rightlessness. An individual cannot
exercise her own citizenship rights recognized in a certain territory in a different territory
e.g., one cannot access the welfare system in a foreign country only because their
citizenship gives them access to the welfare system in their country. Such a case is not
controversial in terms of justice or fairness. It just makes clear that citizenship is linked to a
territory.
The risk of citizenship revocation instead implies the loss of a full set of rights[92] in
the territory in which citizenship has been acquired and thus, citizenship instead of being a
secure and endless status, becomes a precarious and temporary one. Temporality refers to
the second limit of citizenship: time. Indeed, the boundaries of citizenship relate not only to
space (territory) but also to time. The extension of citizenship is limited by birth and death
and/or by acquisition and deprivation, birth (acquisition) and death (deprivation) of
citizenship do not necessarily correspond to individuals’ birth and death. Some citizens have
an endless citizenship status while others have a citizenship that is potentially temporally
limited.
The latent risk of citizenship deprivation for naturalised citizens has divided the
original political space in which all citizens are equal into a space in which some citizens
potentially have a stronger and endless bundle of rights and others not.
4.1. Citizenship and residence
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Citizenship is then the political and social status that is acquired when the reciprocal
relationship between the immigrant and state is maximised[93]. It is comprised of a full
membership status and to the right of the associated political agency.
On the one hand, citizenship indicates dispositions and identities that define those
who hold the status and, on the other hand, citizenship is a political and legal status that
grants the citizen the right to participate in collective decisions[94] through voting for
representatives or participating actively in the decision-making process. The two are bound
together in that political participation is the right corresponding to the maximal degree of
membership. If full membership is recognized by the state then political agency is given to
the new citizen[95]. Only full members of a democratic society can take part to collective
decision making. However, contrary to the other degrees of membership, full membership is
not recognized on the basis of the reciprocity principle[96]. Full membership is recognized
on the basis of permanent residence[97]; only residents can be considered as full members
of a democratic society and therefore be granted with political agency and citizenship. This
will be explored more in the next three paragraphs.
Full membership is defined as a profound link between an individual and a state[98].
Full members’ choices are affected by the state’ laws and most of the actions of the latter
occur within the physical space delimited by the state’s territory. Their life is organized in
function of the state’s structures, most of her relationships are bound to the state and her
life chances depends on the opportunities given by the state. Their life is shaped by the
state to the extent that they defined her identity in function of it. They identifies themself as
belonging to the state’s political community and, reciprocally, they are recognized by other
members as being one of them. A full member considers the state to be their home, their
interests are directed towards its political community and the other members recognize
their own interests as being intertwined with individual’s actions and choices[99].
Only individuals having genuine interconnections with the state and its people may
be recognized as full members and may apply for the status of citizenship and the right of
political participation attached to it[100]. Full membership provides the normative basis for
the acquisition of citizenship. When a state evaluates someone’s application to citizenship
the goal is then to verify their degree of membership to the democratic society[101]. This
realistically cannot be made by checking all her interconnections with the state and its
people. This is why the traditional democratic position rejects and accepts citizenship on the
basis of permanent residence[102]. Full membership is recognized on the basis of territorial
settlement because only immigrants who have lives in a state for an extended period of time
can prove sufficient affiliations to the state to acquire citizenship. Indeed, profound
interconnections between the immigrants and the state take time to appear[103]. Therefore,
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the longer people live in the state, the stronger their connection to the state become and
thus have a stronger claim to citizenship[104]. The traditional democratic reasoning is then
to think that only permanent residence offers enough time to become a full member and
being eligible to citizenship. It is only in conditions of residence that immigrants’ interests
are liable to become interlinked with other citizens’ interests.
Being present for a limited period of time does not establish a strong claim to full
membership. By definition, moving people do not stay in the community and therefore do
not have the time to create the necessary links to become a full member of the state. The
direct consequence is that temporary immigrants, that is immigrants who are not long-term
residents, cannot claim for citizenship and political agency[105].
Indeed, renewing repeatedly a temporary visa is not sufficient to claim for
citizenship[106], at most it reinforces immigrants’ claim for citizenship as their membership
to the state becomes stronger. Actual democratic states will not recognize full membership
to these immigrants if they do not convert their temporary visa into a permanent one[107].
Temporary immigrants cannot claim political agency before residing on a long-term basis in
the state. For example, the European Union grants immigrants with a right of permanent
residence after they have been residing in an EU state for 5 years[108] and only then can
they ask for citizenship.
To sum up, all immigrants who are not residents of the host state[109] are denied
political agency on the basis that they are not full members of the host state society. The
author questions this reasoning. By agreeing that citizenship can be granted only to full
members of a democratic society and that full membership is that kind of profound
connections between an individual and the state that appears with time, it can be argued
that residence in the state is not necessary to become a full member of a democratic society:
“Marshall’s views were strongly shaped by a critical reaction to Marx and Marxism. He
wanted to show also that class conflict was neither the main motor of social transformation
nor a vehicle for political betterment”[110]. Therefore, residence is not a good criterion for
determining immigrants’ entitlement to citizenship. It will shown that some temporary
immigrants can be full members of a democratic society without residing in the host
state[111]. This will lead to look for a new criterion to grant immigrants with citizenship.
5. Temporary immigrants and full membership
The first step to find out if it makes sense not to consider temporary immigrants as full
members of a democratic society. This will be done by the analysis of two types of
temporary immigrants: controlled admission with return conditionality immigrants and free
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admission migrants[112].
The author relies on Kant’s justification of what he calls the “cosmopolitan law”
(1795) to argue that this type of temporary immigrant cannot be considered as a full
member of the host society. For Kant, visitors have rights to hospitality and are protected by
the state during their stay, but they cannot enter in a state, settle and spread (and impose)
their home culture. This law is to be understood as a restriction to colonialism: visitors can
enter a state if their visit does not interfere with the host state’s affairs and structure. The
reason is that visitors do not belong to the host state’s society so they have no rights to have
a voice in the host state’s affairs[113]. Indeed, visitors do not have the same interests for
the community as the residents. They do not define themselves through the structure of the
host state. Indeed, their presence in the host state is related to an external reason that does
not concern the host country. Visitors’ interests are not intertwined with the host state’s
interest because they are only there to visit or to spend a short time in the host state.
Visitors do not build any genuine link with the state[114]. For example, a year abroad for a
visiting student is essentially an international experience added to a degree from the state
of origin. The year abroad has a meaning from the state of origin’s perspective whereas
from the host state perspective it is primarily a special treatment to host the student.
5.1. Controlled admission with return conditionality immigrants
Temporary immigrants[115] with return conditionality are immigrants who have a visa or a
residence permit with a fixed expiration date which means that the host state expects them
to leave its territory at the end of a fixed period[116]. Their visa is non-renewable e.g.,
student permit, or renewable after a certain time out of the state e.g., tourist visa. In both
cases, it means that their time in the host state is limited and that their opportunities to
integrate the society are restricted. (A prolongation of the visa is generally possible while
the immigrant is still in the host state but after that prolongation an exit out of the host
state is mandatory if the immigrant wants to come back).
The inventory assesses who qualifies as a “temporary migrant” in law and policy in
European and international perspectives[117]. The question is raised how time frames play
a role for such an assessment seeing that certain instruments envisage a specific time-lapse
for the state to confer inclusion, security of residence and related rights facilitating
integration, in particular in view of labour migration[118], to mobile individuals. Moreover,
how is temporariness framed in respect of human mobility and which role does it play in
determining a social phenomenon involving cross-border mobility as temporary
migration[119]? This research takes place in times of complex transnational processes often
denominated as ‘globalization’ in which the transnational mobility of people has taken new
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and unexpected dimensions with the emergence of so-called transnational social spaces. The
transformative characteristics of people’s transnational mobility imply increased and more
diverse border-crossing connections, a growing recognition of the possibilities and
challenges of activities that transcend state boundaries and normative frames controlling
mobility as temporary or permanent beyond individuals’ intentions and changing prospects;
and the growing integration of economies, politics and social relations on a global
scale[120]. What does “temporary” in the literal sense mean[121]? The Oxford English
Dictionary Online defines the term as “lasting for a limited time; existing or valid for a time
(only); not permanent; transient; made to supply a passing need.” From this, one could
conclude that temporary is defined as the opposite of permanent as literal interpretation.
Yet, when bringing into the picture transnational social spaces characterizing cross-border
human movements the answer to that question may not be as straight forward and clear cut
divisions between what is temporary and what is permanent are far from obvious[122]. The
relationship and interaction between temporary and permanent is vital for understanding of
how temporary migration is framed in legal and policy terms both by supranational
instruments and standards as well as by the nation-state and will be expanded below.
For instance, students outside of the European Union must request an entry visa
from the Italian consulate for the purpose of study prior to arrival in Italy. Foreign Students
participating in a European exchange program and who got a residence permit issued by a
country member of the EU, may enter Italy for stays longer than three months without
needing a visa. As long as the student is enrolled at a university or in a university course, he
or she may enter Italy in order to continue studies already begun in their host county or in
order to integrate themselves with a program of related study. In this case, the student must
attach a document issued by their home university to their permit to stay attesting that the
courses that student will take at the Italian University accord with their area of study at the
home University.
EU students who plan to stay in Italy for longer than three months are not obligated
to ask for a permit to stay. After three months the student must register themselves as
residents of an Italian city. In order to do this, the student must present a document that
attests to their enrollment at the Italian University. For stays less than three months
students are not required to register as residents.
Students from outside of the EU do not require a permit for stays shorter than three
months, but are required to declare their intention stay. Students coming from a country
which does not apply to the Schengen Agreement must declare to the border police at the
time of entry into the Italian territory. Students coming from a country that applies to the
Schengen Agreement must declare at the Italian Police Station within the first eight days in
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Italy. Failure to submit a declaration of presence will result in expulsion from Italy. The
same penalty is enforced if the student overstays their declared time of study. For stays
longer than three months, foreign students must apply for a permit to stay within eight
working days of their entry into Italy[123].
5.2. Free admission of migrants
Temporary immigrants with free admission are, at the same time, immigrants who are free
to enter or leave the host state[124]. Such immigrants are not exposed to any control with
regard to their admission on the host territory. Immigrants involved in a continuous round
trip between two or more countries, such as refugees returning to their home state or
working migrants who live near the border of one state and work in another state, belong to
this type of temporary migrations.
In a field survey on migrations in Bosnia-Herzegovina[125], Isabelle Delpla[126]
studied what the “back and forth dynamics” of migrants moving between several
countries[127]. Focusing on the case of returnees, she describes their identity and
membership as being divided between their state of origin and their host states: they belong
to two states. Indeed, the membership to the host state can be explained by the fact that
refugees who are forced to flee their home states do not have any prospect of returning
there in the near future, therefore they arrive at the host state looking for a new home and a
new identity, even though this new identity is much harder to get than expected because of
the hostility refugees have to deal with in the host state. These refugees eventually create
profound connections with people and the state and when the possibility to come back to
their home state arrises, refugees often find that home that is no longer the home that they
used to know. The territory that they used to live in is a newly born state and they do not
reside in it. However, what justifies that returnees ought to be granted with the citizenship
of this state is that they still belong to this territory because they are part of its history. A
whole part of their life belongs to this state. It is clear that their membership has been
divided between the two states. There are members without borders belonging ‘here’ and
‘there’. This double membership explains the back and forth dynamics between the two
states. Instead of choosing one or the other country, the former refugees adopt a living
strategy based on that double membership. They do not settle permanently in one or the
other country but they constantly live in both states.
To sum up, this field survey shows that full membership is not necessarily linked to
residence because it is possible that immigrants do not live permanently in a state and are
full members of this state. Affiliations with a state can come from a shared history or
ancestry that is not based on a current residence in the state[128]. This observation leads to
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the conclusion that residence is not the only ground for determining immigrants’ full
membership to a state and therefore can not be the only criterion for deciding on
immigrant’s entitlement to citizenship and political agency.
Asking immigrants to
permanently settle in a state to insure that they have sufficient links with the state before
granting them with citizenship is a counterproductive process that can be avoided if another
criterion to judge on immigrant’s full membership to the state is found[129]. In the next
sections, three attempts at finding a better criterion will shown with their limits before the
author offering their own criterion.
6. Citizenship and the “Round-Trip-Principle”
Delpla, on the basis of the results of her field survey, offered a thought experiment based on
Rawls’ veil of ignorance[130]. People should choose the constitutive principles of their state
without knowing where they are, whether they are in their state or out of its borders[131].
In particular, the key concept of the Rawlsian justice as fairness is the idea of original
position where initially self-interested parties are located behind the veil of ignorance. The
veil of ignorance is to ensure that the individuals making decisions on the future terms of
cooperation are not biased. It is an assumption that certain particular knowledge on the
actual position of parties is to be “ignored”: “Since all are similarly situated and no one is
able to design principles to favour his particular condition, the principles of justice are the
result of a fair agreement or bargain”[132].
Residence in the state would obviously be a pointless criterion to determine
someone’s membership to the state as it could be the case that they are living in another
state[133]. Basing her analysis on the actual back and forth dynamics that characterizes
migrations, Delpla suggested that citizenship should be established as what is translated as
“the round-trip principle”. The idea is to enable people to be citizens of a state on the
possibility that they live outside of it. Delpla proposes a general principle to grant
citizenship that goes against the state-based way of thinking citizenship. This means that
not only does she challenges residence as a good ground for the acquisition of citizenship
for immigrants but also does she challenges the fact the citizenship is automatically given to
children born in the state (jus soli) or from citizens of the state (jus sanguinis). Her
argument will be only used in the case of immigrants’ citizenship, as the author does intend
to challenge the whole concept of citizenship only to find a principle that does not unfairly
exclude immigrants from citizenship.
Citizenship is immediately international instead of being fixed to permanent
residence in the state. Indeed, the field survey revealed that returnees’ living strategy
consists in dividing tasks between the different members of the family. Some return to their
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former home state[134], some settle definitely in the host state and others do not settle,
they move back and forth between the two countries and therefore live in both. Founding
citizenship in the “round trip principle” enables immigrants to move out of their state of
origin and to keep their citizenship even if they do not come back to their state. It also
enables immigrants to acquire citizenship in their host state even if they do not permanently
reside there.
The “round trip principle” is appealing in that it reduces the importance of the
borders[135] of state in the acquisition of citizenship – one does not have to live inside that
state to be citizen of the state. Full membership is not defined by residence anymore.
However, the notion of full membership is based on a restrictive principle that unfairly
excludes some immigrants from citizenship as full membership is still attached to
territories[136]. Indeed, Delpla’s concept of full membership is attached to the refugees’
back and forth dynamics and it is unfair that the refugees are not granted with citizenship of
both their host country and the newly born state where they used to live in because they are
full members of the two states even if they do not reside in the two states. On one hand,
they rebuilt their entire life in the host country. On the other hand, the newly born state is
their former home, it is the root of their identity. What characterizes the refugees’ back and
forth dynamics is that they have strong ties in each state and they are bound to the territory
of these communities. Their full membership is strictly speaking linked to a jus soli, even if
the immigrant does not live in the state anymore or if the state disappears they keeps their
full membership[137] over time because they are attached to the ground of this territory
before being attached to the state that sits on it. Delpla reproduces the residence principle
in that full membership is still fixed to a territory of present or former residence. The
immigrant does not have to live in the state but has to be connected to its territory and
community. The direct consequence of the “round trip principle” is that is excludes from
citizenship immigrants who have never lived in their host state such as frontier workers who
reside near the border of one state but work in another state.
However, the theory of narrative identity shows that migrants’ membership is
cumulative as it is built by the various experiences that they have in both their home state
and their host state[138]. Their sense of belonging to one or the other country is continuous
with their displacements[139]. The more time migrants spend in a territory, the more
experiences they share with people and the host state results in their membership being
more rooted in the host state. Membership is best described as an interactional process that
refers to how migrants multiply their connections with the host state in function of their
numerous displacements rather than as a fixed concept based on the territory. Residence
can of course help creating links between migrants and their host state. Residing in one
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state reinforces the sense of belonging to one community but, residence is not necessary to
make someone a member of a society. Only multiple and repetitive experiences are
necessary to enable migrants to build some connections with their host state. Bolzman and
Vial[140] showed that frontiers workers who work between France and the canton of
Geneva develop a cross-border way of life with double membership to both states even
though they only reside in one of them. Indeed, their place of residence is dissociated from
their place of work but their social activities occur in a space without borders[141].
To sum up, the example of frontiers workers shows that full membership is not
necessarily linked to a territory but to degrees of connections that you share with the state.
Delpla’s principle is underinclusive as it excludes some immigrants who are full members
from citizenship and political agency.
7. Citizenship and the “All affected interests principle”
An alternative approach would be to focus on immigrants’ interests and to verify
immigrants’ membership in function of the “all affected interests principle”[142]. The
reasoning is that if immigrants find their interests interlinked with some political decisions,
they should be included in the making of these decisions[143]. Indeed, it was shown earlier
that full membership is essentially defined as interlinked interests and that full membership
is what makes someone eligible to political participation. So, every immigrant who shares
reciprocal interests with some members of the democratic society[144] is defined as a
member of that same democratic society and is eligible to take part in collective decisionmakings that affect them. As a matter of fact, it makes sense to think that as soon as you are
bound to a decision by your interest, you are part of that decision and are entitled to
participate to it.
Goodin’s all affected interest principle received a fair amount of scholarly
discussion[145]. The discussion consists in defining who are the affected people because it
was said that the principle could be both overinclusive including people whose interests are
not really affected by the decision, and underinclusive, excluding people whose interests are
definitely affected by the decision[146]. There is not the space to develop the different
arguments so Owen’s view will be taken as the most complete. He argued that “all those
whose legitimate interests are actually affected by a choice between any of the range of
plausible options open to the collective decision-making body should have their interests
taken into account in the decision-making process” where plausible options mean “options
compatible with the nexus of purposes, functions and capacities constitutive of a polity’s
decision-making in the given circumstances and history of its agency”[147].
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However, it seems that his view is still overinclusive in that it includes in the
decision-making group immigrants who are clearly not full members of the society. If all
immigrants whose interest is plausibly interlinked with a political decision can have a say in
this decision then all immigrants, visitors included, should be granted with political agency
in a democratic society[148]. Indeed, any immigrants, temporary or not, are linked to
political regulations but the fact that these political decisions have effects on them and that
they have to adjust their actions in function of these decisions does not make them full
members of the democratic society[149]. For example, any visitor has to obey the speed
limit regulation of the host country but it does not mean that she can participate in the
decision-making group that decides on the speed limit of the state. Being affected by a few
decisions is not sufficient to make one a full member of a democratic society[150] .
The all affected interests principle take into account too many people who would be
objectively affected by some political decisions. Bauböck[151] proposes to reverse the point
of view of the “all affected interests” principle and to focus on how subjectively people feel
affected by some political decisions and calls this view the “stakeholder citizenship”[152].
He only takes into account that full members of a democratic society can be granted with
political agency: only immigrants who claim and recognize themselves as being full
members of the society can be granted with citizenship. Some immigrants could be
objectively granted with citizenship because of their affiliations with the state – Owen calls
them the “pre-political demos”[153]. However, if they do not judge themselves as being part
of the society and do not ask for political participation then they cannot be citizens of the
state and be part of the demos of their host state. Full membership is a condition to political
agency but only conscious and intellectual awareness of one’s full membership can grant
citizenship[154].
In the case of the “all affected interests” principle, full membership is a status given
by the state who judge the immigrant as being sufficiently integrated in the society. The
“stakeholder” principle reverses this tendency with full membership being a status that the
immigrant claims to the state. On the one hand, citizenship is a passive status that is given
by the state and on the other hand, citizenship is an active status that the immigrant
demands to the state[155].
Giving the voice to the immigrant to verify her full membership to the state seems
ideal as the immigrant is undoubtedly the one to know her interests are intertwined with the
rest of the democratic society. There are doubts regarding the practicality of Bauböck’s
principle. He assumes that immigrants will recognize themselves as belonging to the
democratic society. However, it could be the case that they do not perceive themselves as
full members even if they are as it is not obvious that immigrants have a clear view of the
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public affairs of their host state. The situation faced by denizenship subjects excluded from
political participation is a thorn in the side in the forms of liberal democratic government as
these political systems lack incentives to promote rights of those who have no “voice”, and
not only their political rights. For example, the phrase “denizen” is reactivated by the
Swedish scholar Thomas Hammar, where denotes the legal status reinforced (enhanced) of
resident immigrants[156].
They are many reasons why one would not recognize themselves as being legitimate
for citizenship. One was raised by Lippmann in that political decisions are often formulated
by administrators in technical terms such that only politicians can understand them and that
others do not feel concerned by these political decisions because they can not see
themselves and their interests represented[157]. For immigrants to feel included in some
political decisions to know what is at stake in these decisions requires the decision process
to be made accessible to their knowledge and understanding. This operation cannot come
from the immigrants themselves and they need external help to understand their
membership and what to expect from it. If immigrants can not identify their interests as
being affected by some decisions, they will not claim for political agency. This could result
into political apathy with immigrants not asking for political participation[158].
To sum up[159], the all affected interests principle and the stakeholder principle
offer a real alternative to the failure of the state-based principles to include all full members
of the society into citizenship because they focus on people’s degree of affiliations with the
state instead of thinking of full membership as all or nothing status[160]. However, both fail
to propose a fair principle to enable immigrants to access citizenship on a fair basis with the
former is overincluse whereas the latter is underincluse. The last challenge is then to look
for an in-between principle that includes fairly all immigrants that are actually full members
of the democratic society of their host state. For example, “although citizenship is the lingua
franca of socialization in civic classes, as well as the cornerstone of many social movements
seeking basic rights, and a key phrase in speeches by politicians on ceremonial occasions,
oddly enough, citizenship has not been a central idea in social sciences”[161].
8. Citizenship and the reciprocity principle
The stakeholder principle is complementary to the all affected interest principle. The two
views are not contradictory and their unification would solve their respective vulnerability.
Indeed, both have at stake people’s intertwined interests, that is, the relationship between
the immigrant and the state[162]. However, they define full membership from the
perspective of only one side of that relationship. The all affected interests principle focuses
one what the state recognizes as intertwined interests whereas the stakeholder principle
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focuses one what people recognize as intertwined interests. In both cases, the relationship
is foreseen by one side without consulting the other part. Ideally, if both parts are fair they
should recognize the same intertwined interests and therefore agree on who is a full
member but the last section showed that it is not the case as both are easily mistaken by
some parameters that they are enable to see and take into account in their analysis. The
author suggests that the relationship between the immigrant and the state should be
determined on the basis of their mutual agreement[163]. Intertwined interests between the
immigrant and the state can be recognized only if they together agree on being involved in a
reciprocal relationship on certain affairs. John Dewey’s notion of the public[164]
corresponds to such a unified view. To him, a public is a collective formation that is
confronted with a social and political problem. In the course of daily life, individuals
encounter problematic decisions made by others and that directly affect the course of their
actions. All those who are affected by the indirect consequences of social transactions to
such an extent that it is deemed necessary to have those consequences systematically cared
for. The public exists as soon as individuals concerned by these decisions recognize
themselves as being involved in a group decision and start to work together to find the best
comprise. In the case of the immigrant’s full membership, the state and its political
decisions directly affect the course of the immigrants’ actions. The immigrants recognizing
that their interests depend on the state’s political decisions constitute the public and only
their political inclusion that is their contribution to the state’s decisions can guarantee that
they are treated fairly. The notion of the public matches the intertwined interests
relationship between the immigrants and the state. On the one hand, the state’s goal is to
make decisions that provide equality among its citizens and, on other the immigrants’ aim is
to participate to the decisions that affect them.
Dewey was aware that the prime difficulty is the discovering the means by which a
scattered, mobile, and manifold public may so recognize itself as to define and express its
interests. The political condition for the public to be operative is its contribution to political
decisions by its awareness of its interests. Intertwined interests and mutual dependence are
not sufficient, political participation is necessary for a public to be formed. The problem of
the public is then to recognize itself as being part of the state’s decisions. For Dewey,
communication is then the precondition to political participation. Awareness cannot come
from the public alone and the challenge of democracy is to make it possible for the public to
have access to information about its interests. The state ought to provide means of
knowledge to the publics. The aim of the state is to make it possible for people to identify
what kinds of decisions are being made by political bodies and how those decisions might
affect their interests. Official representatives should inform the public on those decisions
and organizations and various resources should improve the conditions of debate and
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discussion to help the public to recognize itself. A necessary communication between the
state and the people must exist so that the people understand its legitimacy to participate to
political decisions and ask for this political agency. In the case of the immigrants, it means
that as soon as they enter in the state, not only does the state have to grant them with the
civil liberties that correspond to their visas, it must also enable them to access information
about policy decisions related to their interests.
At this final step of this argument, the author returns to the reciprocity principle and
notes that applying Dewey’s notion of the public to a cosmopolitan view of citizenship,
where the immigrant claims her citizenship on the basis that the state provides them with
the means to recognize herself as a full member of the democratic society, amounts to the
same as applying the reciprocity principle to the right of political participation[165]. Indeed,
the reciprocity principle states that rights are granted to immigrants on a give and take
agreement between the immigrant and the state. To recall that the immigrant commits
themselves to work in the state and the state guarantees them in return the rights related to
working conditions. The reciprocity principle works as a recognition of the immigrant’s
degree of membership in the democratic society. Dewey’s notion of the public rests on that
same mutually beneficial agreement between the state and the immigrant; the immigrant
commits themselves to participate to the public affairs if the state guarantees to provide
them information about their interests and their rights. The state and the immigrant agree
that citizenship is a matter of self-involvement that the immigrant can claim on the basis
that the state includes the immigrant in the communication of its affairs[166].
9. Concluding remarks
Migrations have existed for along time but, only now the case of immigrant’s citizenship
has highly weakened traditional ideas of how membership, citizenship, residence and
political agency should be connected. A unique way to understand citizenship is based upon
the political status attached to the right of political participation[167]. Full membership
provides a normative basis for the claim of citizenship and only full members of a
democratic society can ask for citizenship[168].
However, there are two ways to make sense of full membership for immigrants:
1) Full membership as an all-or-nothing status recognized on the basis of residence in
the territory or attachments to the territory. A cosmopolitan view of citizenship[169] is
needed to allow migrants to access citizenship.
2) Full membership as a cumulative status recognized on the basis of shared interests
between the state and the immigrant. A certain threshold of common interests makes
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the immigrant eligible to citizenship. The latter route seems more promising for
correcting the political exclusion of many immigrants from citizenship.
On the basis of this argument, the ‘all affected interests’ principle provides a good account
to know objectively which immigrants’ interests are concerned by some political decisions
but it fails to determine the immigrant’s full membership. Full membership depends
primarily on the immigrant’s recognition of her entitlement to citizenship[170]. The
argument leaves open the risk that the immigrant might not perceive their full membership.
It has been stressed that this is especially likely unless the state provide immigrants with
access to information regarding the political decisions that affect their interests[171]. The
appropriate principle for the determination of the immigrants’ full membership is the
reciprocity principle drawn on Dewey’s notion of the public[172] which holds that any
immigrant whose interests are intertwined with the state’s political decisions and who is
able to perceive themselves as being fully part of the democratic society, thanks to the
mediation of the state, is entitled to inclusion within the citizens of this state.
The direct consequence of this argument is that the acquisition of citizenship rests
upon the reciprocity principle – same principle as any civil liberties that the immigrant may
be granted. There is a continuity between the right of political participation and more
common civil liberties[173]. Rights are what the immigrant is granted on the basis of them
degree of membership in the state: the higher the degree, the immigrant get more rights.
Political participation or citizenship[174] is then the right corresponding to the highest
degree of membership. Where there is citizenship, the state is committed to providing the
information relevant to the interests of the citizen and the citizen has recognized herself as
entitled to political participation[175].
It was yet to be mentioned that a few years ago, there was a development in
literature which was heavily focused on its social categories on so-called ‘third-generation
rights’, to quote Bobbio[176], or those cosmopolitan and ecological principles which aim to
regulate relationships with the natural environment[177].
It has been discussed how citizenship deprivation challenges not only the idea of
equality[178] but also the approach to the state as a functional space for the protection of
the individual. It has been argued that citizenship is limited by time and space. The time
limit arrises because citizenship is a temporary status, which can be acquired, changed or
revoked and citizenship is spacially limited by territory because citizenship’s bundle of
rights[179] exists almost exclusively in the home country. Citizenship brings within itself a
strong attachment to a certain territory and to a certain temporality. Such strengths of
citizenship in time and space decrease when referring to naturalized or dual citizens. The

A Theory of Citizenship Rights. Formal Membership in the
Framework of (in)determinability of European Union Values

myth of endless citizenship collides with the possibility of citizenship revocation and in the
case of citizenship deprivation the attachment to time and space is lost completely[180].
In order to analyze citizenship deprivation in liberal democracies, this work focused
on some aspects of the relationship between state and nationality. It has been argued that in
some cases the narrative about national identity embodies the idea of the state in liberal
democracies and such narrative about nationality is a key factor in pursuing the possibility
of citizenship deprivation[181].
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